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'Mlhtary Court Kaﬂs

It Ceeke Spy Eaee

By George Lardner Jr.
Washington Post Staff Writer

" The US Court of Military Appeals held yesterday

“that Air Force Lt. Christopher M. Cooke could not be
court-martialed on espionage charges because of “pros--

ecutorial misconduct” by the Strategic Air Command.

In a 2-to-1 decision; the court ordered prompt dismiss-
al of all charges and specifications brought against Cooke
last year for allegedly passing secret and ‘top-secret.in-
formation about the Tltan II mnssnle to Sovnet dlplomafs
here.

Cooke, 26, a Titan H m:ssnle erew commander, con-
fessed to Air Force mveetlgators last May, but only after
they had promised him “no prosecution” in return for a
full account of what he had done.

The Air Force then proceeded to court—martlal him
anyway, on grounds that the promises had not been
properly authorized by the head of the Strategic Air
Command and were simply the “result of a misunder-

standing” between SAC and agents of the All‘ Force Of-v
fice of Special Investigations.

The court imajority rejected that view in a cnsply

_ worded decision holding that “basic constitutional law
, basic military law [and] bamc mnhtary Justxce had

been overlooked. S ekt
The 12-page opinion, wntten by Judge Albert Fletcher -

Jr., constituted a sharp reprimand of SAC’s top:legal

ofﬁcer Brig. Gen. C. Claude Teagarden, for falling short

of “accepted standards of perform-
_ancs,” and’ of “SAC’s -since-retired’
commander, general Richard: H: El-
hs, for “the unfairnesssof his conduct
in: brmgmg petxtloner,w eourtﬂar-

n
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By mldday, the -Alt—fForce:.m- '
cformed Cooke’s ‘lawyers-that it was'
“accepting - an- application=he ‘made.
.May 12 for an.administrative:dis-
 charge. “under. other:than honorable
condmons ”. According to- his " chief
“defense - counsel, +F:sLee: Bailey,
> Cooke - was ' re!eased from # confine-
“ment.at:Fort-Meade, Md., and 'was
“on his way home to Rlchmond a few
‘hours later: orge TeaT e Tl
Yesterday'’s rulmg cannot. be ap-
‘pealed under military law; although-
: the Air Force could ask for reconsid-
. eration.  In a- concurring - opinion,
" Chief Judge Robinson -Everett- held
“open. the - possibility” that ~Cooke|
mlght face civilian prosecutxon, but
“that seems unlikely,.a s oo i

“Thé Justice Department had al-

‘ready let it be known to me {months

ago] that it had no intention of pros-

“ecuting him becauee it was such a
‘serewed-up case,” Bailey said. -

“The promise- -Cooke got was not

‘just a promise of ‘no court martial,
‘it was a promise of ‘no prosecu-
‘tion,”” added one of Cooke’s mili-
‘tary lawyers, Air Force Capt. J. Lau-
‘rens Tullock. “The facts have not
‘changed.”

i The court recogmzed the gravity
-of the charges against Cooke, but
“said that was no excuse for violating’
‘his constitutional nghts “Moreover,” .
“the ruling emphasized, “an accused’s |
‘right to due process may not be sus-
’pended in the public interest unless

in time of a rebellion or invasion.

‘This is basic constitutional law.” -
The court also said “basic military
Jaw” made it the duty of a military

court to protect those rights and

‘that “basic-military justice” made it

the responsibility of the head of a
military command and his' staff

judge: advocate to comply with the .
‘Constitution and the Uniform Code |
of Military Justice in tulfil]mg the;r‘

prosecutorial roles.” P

" By contrast, Teagarden, ‘the court‘

found, - created a reasonable éxpec-
tation” - on~ Cooké’s - part . that  he

" would" not be couirt-martialed if he

cooperated: with OSI mvestlgators,
and then remained silent* when

Cooke started talking. “Such tactics
- were indeed successful in producing

for the [Strategic Air] command a

‘verified acéotint of the compromised
. national security information,” the‘
.majority ruling stated. , :

“We helieve, however, that al-
_though any accused may have to

make many difficult decisions, ...

he need not gamble on the integrity

of prosecutorial authorities in the
military justice system.” _.

As for Ellis, the court said it
found no excuse for his remaining

-silent even after he was briefed by
 his deputy May 17 “on the problem.

concerning the .

. grant; of imm
nity” to Cooke. - -

" “Such conduct by a commanding
~.was_ in violation..of: the..
orderly ptosecutorxal procedures :
_prescribed by the mlhtary Justlce A
code, the court said..... i

generak-.. .

be. court-martialed because the

The majority ruling also contained }
sharp words for the trial judge in the”
case, Air Force Lt. Col. David Orser,
who ruled in the Air Force’s’ favor‘{v
last in September. ~ :

Relying heavily on a paravraph in
the Manual for Courts ~Martial, ™
Orser held that Cooke’s confession
was tdinted, but said he could still

STAT

promise. of immunity had not been

: properly authorized.

*The majority said Orser still had a

law

,"duty to aﬁord Coeke “due process of

Sanitized Copy Approved for Release 2010/07/06 : CIA-RDP90-00552R000201290003-6

1



